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PlaintTfTTRSSpwident
vs.

Case No. 890652-CA

CHRISTOPHER GRAY,
Defendant/Appellant,

Priority No. 2

BRIEF OF APPELLANT
This

appeal

is

from

a judgment

and

conviction

against

Christopher Gray for Aggravated Assault, a third degree felony,
in violation of Utah Code Annotated, Section 76-5-103 (1953 as
amended), Assault, a Class B misdemeanor in violation of Utah
Code Annotated, Section 76-5-102 (1953 as amended) and Unlawful
Detention, a Class B misdemeanor in violation of Utah Code
Annotated, Section 76-5-304 (1953 as amended).

Appellant was

found guilty by a jury on July 28, 1989 in the Third Judicial
District Court in and for Salt Lake County, State of Utah, the
Honorable Leonard H. Russon, Judge, presiding.

The final

judgment and conviction was rendered on October 2, 1989, whereby
appellant was sentenced to an indeterminate term at the Utah
State Prison of zero to five years and 2 terms of six months
each in the Salt Lake County Jail, such sentences to run

consecutivBly.
MANNY GARCIA, #3799
Attorney for Appellant
431 South 300 East, #101
Salt Lake City, Utah 84111
PAUL VAN DAM
Attorney General
Attorney for Respondent
236 State Capital Building
Salt Lake City, Utah 84111
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JURISDICTIONAL STATEMENT
Jurisdiction is conferred on this court pursuant to Utah Code
Annotated, Section 77-35-26 (2) (a) (1953 as amended), and Utah
Code Annotated, Section 78-2a-3 (2) (f),

(1953 as amended)

whereby a defendant in a District Court criminal action may take
an appeal from a final judgment and conviction of any crime
other than a first degree or capital felony.
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STATUTES CITED:
Section 76-5-102, Utah Code Annotated (1953 as amended) . .

2

Section 76-5-103, Utah Code Annotated (1953 as amended) . .

2

Section 76-5-304, Utah Code Annotated (1953 as amended) . .

2

TEXT OF STATUTES
76-5-102:

Assault is: (b) A threat, accompanied by a show of
immediate force or violence, to do bodily injury to
another.

76-5-103:

Aggravated Assault.-(1) A person commits aggravated
assault if he commits assault as defined in section
76-5-102 and: (b) He uses a deadly weapon or such
means or force likely to produce death or serious
bodily injury.

76-5-304:

Unlawful Detention.-(1) A person commits unlawful
detention if he knowingly restrains another
unlawfully so as to interfere substantially with
his liberty.

RULES CITED:
Utah Rules of Evidence, Rule 404 (b)

9

Utah Rules of Appellate Procedure, Rule 11 (d)(1) • . . . .

6

iii

TEXT OF RULES
Rule 404.

Character evidence not admissible to prove conduct;
exceptions; other crimes.
(a) Character evidence generally. Evidence of a
persons character or a trait of his character is not
admissible for the purpose of proving that he acted
in conformity therewith on a particular occasion.
(b) Other crimes, wrongs, or acts. Evidence of
other crimes, wrongs or acts is not admissible to
prove the character of a person in order to show
that he acted in conformity therewith.
It may,
however, be admissible to for other purposes, such
as
proof
of
motive,
opportunity,
intent,
preparation, plan, knowledge, identity, or absence
of mistake or accident.

iv

STATEMENT OF THE ISSUES

1.

Was trial counsel ineffective in representing defendant?

2.

Was the evidence sufficient to sustain the convictions

or was it so inherently improbable so that reasonable minds must
have entertained a reasonable doubt of defendant's guilt?

1

IN THE UTAH COURT OF APPEALS
THE STATE OF UTAH,
Plaintiff/Respondent
vs.

Case No. 890652-CA

CHRISTOPHER GRAY,
Defendant/Appellant.

Priority No. 2

STATEMENT OF THE CASE
This

appeal

is

from

a

judgment

and

conviction

against

Christopher Gray, for Aggravated Assault, a third degree felony,
in violation of Utah Code Annotated, Section 76-5-103 (1953 as
amended), Assault, a Class B misdemeanor in violation of Utah
Code Annotated, Section 76-5-102 (1953 as amended) and Unlawful
Detention, a Class B misdemeanor in violation of Utah Code
Annotated, Section 76-5-304 (1953 as amended). A jury found Mr.
Gray guilty of the three charges on July 28, 1989, in the Third
Judicial District Court, in and for the County of Salt Lake,
State

of

presiding.

Utah,

the

Honorable

Leonard

Judge Russon rendered

the

H.

Russon,

final

Judge,

judgment and

conviction on October 2, 1989 and sentenced Mr. Gray to zero to
five years in prison, and two terms of six months in the Salt
Lake County jail, all terms to run consecutively.

2

STATEMENT OF THE FACTS
Defendant and Nancy Gray, the victim, were husband and wife,
having married in July 1988.

In the early morning of December

7, 1988, defendant came home from a nightclub where he had been
drinking, and thereupon engaged in an argument with Nancy, with
accusations as to Nancy's whereabouts earlier on December 6,
1988. (Trans. 1. P. 85). The argument escalated and resulted in
defendant bruising Nancy's hip with a telephone (Trans. I P . 89,
90, 139) Defendant also caused some bruises to Nancy's face and
arms (Trans. 1. P. 89, 90, 139) and a slight cut on her forehead
(Trans. 1. P. 89.140).
Defendant

testified

and

admitted

that

he

had

this

confrontation with his wife, and that he had struck her during
the heat of the argument. Nancy Gray testified to the assault,
as well as to being tortured, abused, sodomized, kidnapped,
threatened with death and other sexual abuse and humiliation
throughout that night and day and the next day.

She did not go

to work on December 7 or 8, and appeared at the doorstep of a
friend on December 8. She testified that she had been unable to
leave her home until then.
Soon thereafter, Dr. Weed from Alta View Hospital examined
her.

He testified at trial as to her injuries (Trans. 2.P.

101).

He said he found evidence of contusions and tender spots

adding that Nancy indicated she had no other injuries other than
3

those revealed in a generalized examination (T.2. P. 104, 108,
112).
The police were contacted on December 13, 1988 and defendant
was arrested and charged with numerous felonies.
withdrew

after

the

sentencing.

From

Trial counsel

those

facts

and

counsel

was

circumstances, defendant now appeals.

SUMMARY OF ARGUMENT
1.

Defendant

claims

his

appointed

trial

ineffective in his representation of defendant when he:
a)

failed to secure as witnesses, Joe Hunt and Bill

Johnson who may have been able to cast doubt on Nancy Gray' s
credibility as to the events of December 7, 1988;
b)

failed

to adequately

cross examine

the victim

regarding prior inconsistent statements;
c)

by eliciting testimony from the victim amounting to

bad character testimony and a prior bad act of defendant.
2.

Defendant claims the evidence was insufficient to sustain

the verdicts insofar as the physical evidence of the victim's
injuries was inconsistent with the extent of abuse she testified
to, therefore, reasonable minds could entertain a reasonable
doubt as to the guilt of the defendant.

4

ARGUMENT
POINT I
COUNSEL WAS INEFFECTIVE IN HIS
REPRESENTATION OF DEFENDANT
The right to effective assistance of counsel is well settled
in Strickland v. Washington, 446 U.S. 668, 104 S. Ct. 2052, 80
L. Ed* 2d. 674 (1984) and that issue was addressed by this Court
in State v. Pursifell, 746 P 2d 270 (Utah App. 1987).

To

prevail, the defendant must demonstrate, first, that counsel's
representation fell below an objective standard of reasonable
professional judgment, and second, that counsel's performance
prejudiced the defendant.

The burden is on defendant to show

that he was prejudiced as a result of the alleged deficiencies.
(Pursifell,746 P 2d at 275).

The Utah Supreme Court has stated

that defendant's claim may not be speculative, but must be a
demonstrable
presumption

reality,
that

sufficient

counsel

rendered

to

overcome

adequate

a

strong

assistance

and

exercised reasonable professional judgment. State v. Frame, 723
P 2d 401, 405 (Utah 1986).
In this case, defendant claims his counsel failed to call to
the witness stand a Mr. Joseph Hunt, a neighbor, who could have
testified as to his observations of the victim's physical and
mental states on the evening of December 7, 1988, the first day
of the victim's alleged abuse and detainment (Trans. 3.p.52).

5

Defendant claims that counsel made no effort to contact and
secure Mr. Hunt to testify for defendant at trial. Mr. Hunt was
mentioned at the preliminary hearing so counsel should have been
aware of him by reviewing that record. Defendant claims that he
also told counsel about him.
Defendant further claims counsel failed to call Bill Johnson
to testify that he met defendant at a car wash on the afternoon
of December 7, 1988 when Nancy was allegedly being detained.
(Trans. 3. p. 50).
Defendant claims he told his trial counsel how to contact this
witness but that it was not done.
Appellate counsel has been able to locate Mr. Hunt for
purposes of proffering his testimony.

Defendant has been

incarcerated since December 9, 1988 and has no present ability
to know the whereabouts of Mr. Johnson, whom appellate counsel
could not locate.
At trial, counsel merely inquired whether defendant had made
any efforts to contact these witnesses and the subject ends
(Trans. 3. P. 52). Effective assistance by counsel means that
counsel should have contacted these witnesses and secured them
for

trial.

These

"credibility"

witnesses

could

have

strengthened defendant's defense, and counsel's failure amounted
to prejudice to the defendant.
There is no record of the testimony these witnesses could have
given, therefore, it was not available to the trial court or
jury. Rule 11 (d)(1), Utah Rules of Appellate Procedure permits
6

only original papers from the trial court to be submitted on
appeal.
Ineffective assistance prevented an original recording of this
testimony.

Defendant requests this court remand this case to

the trial court for an evidentiary hearing to take the available
testimony,

as well as trial counsel's

testimony

regarding

efforts to secure the witnesses. This would provide an original
record for this Court to weigh in addressing both points of
Defendant's appeal.

This would allow Defendant to meet the

"demonstrable reality" test in Frame.
Defendant
acceptable
examination

claims

his

counself s

performance

standards based on the lack
of

the

victim

regarding

below

of vigorous cross
prior

statements made at the preliminary hearing.
the victim's story kept changing.

fell

inconsistent

Defendant claims

For instance, the time of

detention testified to at preliminary hearing was much longer
than the time testified to at trial.
Defendant
preliminary

further
hearing

claims

counsel

records

either

did
for

not

review

himself

or

the
with

defendant, nor did he discuss trial strategy with defendant.
Defendant claims this is critical because his trial counsel did
not conduct the preliminary hearing and failed to use the record
of it in preparation for trial, to the prejudice of defendant.
Defendant further contends his trial counsel prejudiced him
by eliciting testimony from the victim on cross examination
regarding a prior bad act of defendant, reflecting on his
7

character.

Since such evidence is inadmissable under Rule 404

(b) Utah Rules of Evidence, in that evidence of other crimes,
wrongs or acts cannot be used to prove character and acting in
conformity therewith, it was prejudicial to defendant for his
counsel to inquire about it and allow the state to further
inquire, the door having been opened. (Trans. 2. P 37)

See

State v. Barney, 681 P 2d 1230, (Utah 1984).
Here, counsel elicited from Nancy Gray testimony regarding a
verbal assault committed by Defendant on another person at the
airport some two weeks prior to the December 7 incident (Trans.
1 P. 151). The state then jumped on that information and used
it as evidence of defendant's bad character and that he acted in
conformity with that character trait here.

The state cloaked

the evidence as going to the victims state of mind and the court
bought it, counsel objecting to it as being cumulative, but it
was

actually

bad

character

evidence

(Trans.

2.P.

335-42)

wrongfully elicited by counsel, to defendant's prejudice.
Defendant claims his counself s performance based on lack of
preparation, failing to secure witnesses, failure to review and
use the record, taken as a whole amounted

to ineffective

assistance resulting in an incomplete defense being presented,
to the prejudice of defendant.

POINT II
THE EVIDENCE WAS INSUFFICIENT
TO SUSTAIN THE VERDICTS

8

Defendant claims the evidence was insufficient to sustain the
convictions

and

so

improbable

that

reasonable

minds

must

entertain a reasonable doubt as to defendant's guilt.

The

standard of review in assessing a claim that the evidence is
insufficient to sustain a jury verdict has been stated as
follows:
We review the evidence and all inferences which
may reasonably be drawn from it in the light most
favorable to the verdict of the jury. We reverse
a jury conviction for insufficient evidence only
when the evidence, so viewed, is sufficiently
inconclusive

or

inherently

improbable

that

reasonable minds must have entertained reasonable
doubt that the defendant committed the crime of
which he was convicted.

State v. Booker, 709 P. 2d 342, 345 (Utah 1985), [quoting State
v. Petree, 659 P. 2d 443, 444 (Utah 1983)]:
In this case, the physical evidence of the victim's injuries
was inconsistent with the testimony she gave regarding the
extensive physical abuse allegedly suffered during the incident.
While defendant admitted that physical contact caused some of
her injuries he denied any sexual abuse or torture or use of a
deadly weapon (Tran. 3. p. 42-45).
The victim's injuries were more in the nature of bruises and
tender areas, with absolutely no indication of any trauma
9

attributable to sex abuse or torture. There was no evidence of
ill effects from allegedly spending the night in a tub of cold
water, nor did the victim initially report or complain of other
injuries other than those obvious ones that were photographed.
Defendant

contends that this exaggerated

testimony

was so

inherently improbable that reasonable minds would entertain a
reasonable doubt as to his guilt.

The evidence was compatible

with a finding of simple assault.

CONCLUSION
For the foregoing reasons, appellant Christopher Gray requests
that this court review his conviction of aggravated assault and
unlawful detention and remand his case to the trial court for an
evidentiary hearing or a new trial or dismissal of the charges.
Respectfully,

Manny Garcia
Attorney for Appellant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that eight (8) copies of the foregoing will
be delivered to the Utah Court of Appeals, 400 Midtown Plaza,
230 South 500 East, Salt Lake City, Utah 84102, and four (4)
copies to the Attorney General's Office, 236 State Capitol, Salt
Lake City, Utah 84114 this

tf

day of ^ S T / k ^ L e ^ , 1990.
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MANNY GARCIA
Delivered by
this

day of

, 1990.

